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MEMORANDUM 

SUBJECT: Permits and Permit "Equivalency" Processes f o r CERCLA 
On- s i t e Response A c t i o n s 

FROM: Henry L. Longest I I , D i r e c t o r /s/ 
O f f i c e . o f Emergency and Remedial Response 

TO: D i r e c t o r , Waste Management' D i v i s i o n 
Regions I , IV, V, V I I , and V I I I 

D i r e c t o r , Emergency and Remedial Response D i v i s i o n 
Region I I 

D i r e c t o r , Hazardous Waste Management D i v i s i o n 
Region X 

PURPOSE 

The purpose o f t h i s d i r e c t i v e i s t o c l a r i f y t h e Envi r o n m e n t a l 
P r o t e c t i o n Agency (EPA) p o l i c y w i t h r e s p e c t t o a t t a i n i n g p e r m i t s 
f o r a c t i v i t i e s a t CERCLA s i t e s . CERCLA response a c t i o n s are 
exempted by law from the requirement t o o b t a i n F e d e r a l , S t a t e o r 
l o c a l p e r m i t s r e l a t e d t o any a c t i v i t i e s conducted c o m p l e t e l y 
o n - s i t e . I t i s our p o l i c y t o assure a l l a c t i v i t i e s conducted on 
s i t e s are p r o t e c t i v e of human h e a l t h and the environment. I t i s not 
Agency p o l i c y t o a l l o w s u r r o g a t e o r p e r m i t e q u i v a l e n c y procedures 
t o impact the p r o g r e s s or cos t o f CERCLA s i t e r e m e d i a t i o n i n any 
r e s p e c t . 

BACKGROUND 

I n implementing r e m e d i a l a c t i o n s , EPA has c o n s i s t e n t l y t aken 
the p o s i t i o n t h a t t h e a c q u i s i t i o n of p e r m i t s i s n ot r e q u i r e d f o r 
o n - s i t e r e m e d i a l a c t i o n s . However, t h i s does not remove t h e 
requirement t o meet (or waive) t he s u b s t a n t i v e p r o v i s i o n s o f 
p e r m i t t i n g r e g u l a t i o n s t h a t are a p p l i c a b l e o r r e l e v a n t and 
a p p r o p r i a t e r e q u i r e m e n t s (ARARs). (For f u r t h e r d i s c u s s i o n on ARARs 
i n g e n e r a l , see the attachment t o t h i s d i r e c t i v e . For d e f i n i t i o n s 
of " s u b s t a n t i v e " and " a d m i n i s t r a t i v e , " see 55 FR 8756-57 and the 
CERCLA Compliance w i t h Other Laws Manual,' P a r t I , pages 1-11-12.) 
The proposed and f i n a l 1982 N a t i o n a l O i l and 
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Hazardous Substances P o l l u t i o n Contingency Plan (NCP) made no 
mention o f the p e r m i t i s s u e . However, EPA addressed the i s s u e i n a 
memorandum e n t i t l e d "CERCLA Compliance w i t h Other Environmental 
S t a t u t e s " which was a t t a c h e d as an appendix t o the proposed 1985 
NCP (50 FR 5928, February 12, 1985). The memorandum s t a t e d : 

"CERCLA p r o c e d u r a l and a d m i n i s t r a t i v e r e q u i r e m e n t s w i l l be 
m o d i f i e d t o p r o v i d e safeguards s i m i l a r t o those p r o v i d e d under 
o t h e r laws. A p p l i c a t i o n f o r and r e c e i p t of p e r m i t s i s not 
r e q u i r e d f o r o n - s i t e response a c t i o n s taken under t he 
Fund-financed o r enforcement a u t h o r i t i e s of CERCLA." 

EPA determined i n the f i n a l r u l e [1985 NCP s e c t i o n 
300.68(a) ( 3 ) ] t h a t " Federal, S t a t e , and l o c a l p e r m i t s are not 
r e q u i r e d f o r Fund-financed a c t i o n o r re m e d i a l a c t i o n s taken 
pursuant t o Federal a c t i o n under s e c t i o n 106 of CERCLA." The 1986 
amendments to. CERCLA c o d i f i e d s e c t i o n 300.68(a)(3) o f the 1985 NCP 
w i t h a s t a t u t o r y p r o v i s i o n , s e c t i o n 121(e) (1) . CERCLA s e c t i o n 
1 2 1 ( e ) ( 1 ) p r o v i d e s t h a t no Fe d e r a l , S t a t e , o r l o c a l p e r m i t s h a l l be 
r e q u i r e d f o r the p o r t i o n o f any removal o r re m e d i a l a c t i o n 
conducted e n t i r e l y . o n - s i t e , where such r e m e d i a l a c t i o n i s s e l e c t e d 
and c a r r i e d out i n compliance w i t h s e c t i o n .121. 

The 1990 NCP [ s e c t i o n 3 0 0 . 4 0 0 ( e ) ( 1 ) ] implements t h i s p e r m i t 
exemption f o r " o n - s i t e " a c t i o n s , d e f i n i n g " o n - s i t e " as "the a r e a l 
e x t e n t of c o n t a m i n a t i o n and a l l s u i t a b l e areas i n v e r y c l o s e 
p r o x i m i t y t o the c o n t a m i n a t i o n necessary f o r i m p l e m e n t a t i o n of the 
response a c t i o n . " The preamble t o the NCP ( a t 55 FR 8689, March 8, 
1990) e x p l a i n s t h a t " " a r e a l " r e f e r s b o t h t o the s u r f a c e areas and 
the a i r above the s i t e . EPA p o l i c y f u r t h e r d e f i n e s " o n - s i t e " t o 
i n c l u d e the s o i l and the groundwater plume t h a t are t o be 
remediated. O n - s i t e r e m e d i a l ' a c t i o n s may i n v o l v e l i m i t e d areas o f 
noncontaminated l a n d ; f o r i n s t a n c e , an o n - s i t e t r e a t m e n t p l a n t may 
need t o be l o c a t e d above the plume or s i m p l y o u t s i d e o f the waste 
area i t s e l f . 

As p r o v i d e d i n NCP s e c t i o n 300.400(e) (1)., response a c t i o n s 
covered by CERCLA s e c t i o n . 1 2 1 ( e ) ( 1 ) i n c l u d e , those conducted 
pursuant t o CERCLA s e c t i o n s 104, 106, 120, 121, and 122. Thus 
response a c t i o n s conducted by a l e a d agency, or by a p o t e n t i a l l y 
r e s p o n s i b l e p a r t y o r o t h e r person under an o r d e r o r consent decree 
w i t h EPA, are covered under the ambit, of CERCLA s e c t i o n 121(e) (1) . 
Response a c t i o n s by a l e a d agency i n c l u d e those response a c t i o n s 
implemented by EPA, the Coast Guard, or another Federal agency. 
They a l s o i n c l u d e response a c t i o n s implemented by a S t a t e o r 
p o l i t i c a l s u b d i v i s i o n o p e r a t i n g pursuant t o a c o n t r a c t o r 
c o o p e r a t i v e agreement executed pursuant t o CERCLA 
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s e c t i o n 1 0 4 ( d ) ( 1 ) , under which EPA s e l e c t s (or must approve) t he 
remedy.. H e r e a f t e r , the d i s c u s s i o n c o n c e r n i n g l e a d agencies s h o u l d 
be understood t o i n c l u d e , where a p p r o p r i a t e , p o t e n t i a l l y 
r e s p o n s i b l e p a r t i e s o r o t h e r persons a c t i n g under CERCLA s e c t i o n 
10 6. 

DISCUSSION 

While p e r m i t s may not be r e q u i r e d f o r CERCLA o n - s i t e response 
a c t i o n s , some p e r m i t t i n g a u t h o r i t i e s have a t t e m p t e d t o r e q u i r e l e a d 
agency p a r t i c i p a t i o n i n a process t h a t i s " e q u i v a l e n t " t o a 
p e r m i t t i n g process i n o r d e r t o s a t i s f y t h e a u t h o r i t y ' s concern t h a t 
t h e r e w i l l be compliande with.ARARs. I n e f f e c t , t h e y argue t h a t 
p a r t i c i p a t i o n i n .a p e r m i t - l i k e process i s necessary t o i d e n t i f y t h e 
s u b s t a n t i v e p r o v i s i o n s o f p e r m i t t i n g r e g u l a t i o n s . 

Under a p e r m i t " e q u i v a l e n c y " p r o c e s s , . t h e l e a d agency i s asked 
t o p a r t i c i p a t e i n a process t h a t an a p p l i c a n t would pursue t o 
secure a p e r m i t , except t h a t most fees and p u b l i c h e a r i n g 
r e q u i r e m e n t s are n o r m a l l y waived. The p e r m i t "equivalency"' process 
i t s e l f has caused d e l a y and cos t i n c r e a s e s i n some response 
a c t i o n s . The process h o l d s t he p o t e n t i a l f o r f u r t h e r d e l a y s and 
cost i n c r e a s e s due t o o f t e n l e n g t h y r e v i e w o f documents s u b m i t t e d 
t o t h e p e r m i t t i n g a u t h o r i t y as i f a p e r m i t were a c t u a l l y r e q u i r e d , 
and due t o the attachment o f non-ARAR c o n d i t i o n s by the p e r m i t t i n g 
a u t h o r i t y t o the p e r m i t " e q u i v a l e n c y . " I t a l s o suggests, 
i n c o r r e c t l y , t h a t the. a p p r o v a l of a p e r m i t t i n g a u t h o r i t y i s 
r e q u i r e d b e f o r e a CERCLA a c t i o n may proceed or b e f o r e an ARARs 
d e t e r m i n a t i o n may be made w i t h r e s p e c t t o the p e r m i t t i n g 
r e g u l a t i o n s . 

U n f o r t u n a t e l y , some l e a d agencies have acquiesced t o 
p a r t i c i p a t i o n i n such " e q u i v a l e n c y " processes. Such acquiescence 
has been r a t i o n a l i z e d by the f a c t t h a t i t i s p a r t i c u l a r l y d i f f i c u l t 
t o determine compliance w i t h t h e s u b s t a n t i v e r e q u i r e m e n t s o f 
p e r m i t t i n g programs, where l e v e l s are s e t on a s i t e - s p e c i f i c b a s i s , 
e.g., such as based upon the equipment p r o v i d e d by the r e m e d i a l 
a c t i o n c o n t r a c t o r , o r as would n o r m a l l y be .set i n a p e r m i t o r i n 
the Record of D e c i s i o n (ROD) a t Superfund s i t e s . I n some cases, 
l e a d agencies have agreed t o p a r t i c i p a t e i n a p e r m i t " e q u i v a l e n c y " 
process, a l t h o u g h - b o t h t he l e a d agency and the p e r m i t t i n g a u t h o r i t y 
have acknowledged t he a p p l i c a b i l i t y o f CERCLA s e c t i o n 1 2 1 ( e ) ( 1 ) . 

EPA has c o n s i s t e n t l y r e j e c t e d t h e n o t i o n t h a t CERCLA response 
a c t i o n s are s u b j e c t t o such processes (see Background d i s c u s s i o n 
above). The NCP, w h i l e acknowledging the need f o r c o o r d i n a t i o n and 
c o n s u l t a t i o n w i t h o t h e r agencies, notes ( a t 55 
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FR 8756-7, March 8, 1990) t h a t CERCLA s e c t i o n 1 2 1 ( e ) ) ( 1 ) and o t h e r 
CERCLA p r o v i s i o n s : 

" . . . r e f l e c t Congress 1 judgment t h a t CERCLA a c t i o n s should not 
be delayed by time-consuming and d u p l i c a t i v e a d m i n i s t r a t i v e 
requirements such as p e r m i t t i n g , a l t h o u g h remedies should 
achieve t h e s u b s t a n t i v e standards o f a p p l i c a b l e o r r e l e v a n t 
and a p p r o p r i a t e laws... EPA 1s approach i s w h o l l y c o n s i s t e n t 
w i t h the o v e r a l l g o a l of the Superfund program, t o achieve 
e x p e d i t i o u s cleanups, and r e f l e c t s an u n d e r s t a n d i n g o f the 
uniqueness o f the CERCLA program, which impacts more tha n one 
medium (and thus o v e r l a p s w i t h a number of o t h e r r e g u l a t o r y 
and s t a t u t o r y programs). A c c o r d i n g l y , i t would be 
i n a p p r o p r i a t e t o s u b j e c t CERCLA response a c t i o n s t o the 
m u l t i t u d e of a d m i n i s t r a t i v e requirements of o t h e r Federal and 
St a t e o f f i c e s and agencies. 

At the same t i m e , EPA recogni z e s the b e n e f i t s o f c o n s u l t a t i o n , 
r e p o r t i n g , e t c . To some degree, these f u n c t i o n s are 
accomplished t h r o u g h the S t a t e involvement and p u b l i c 
p a r t i c i p a t i o n r e q u i r e m e n t s i n the NCP. I n a d d i t i o n , EPA has 
a l r e a d y s t r o n g l y recommended t h a t i t s Regional o f f i c e s (and . 
Sta t e s when th e y are the .lead agency) e s t a b l i s h procedures, 
p r o t o c o l s or memoranda of u n d e r s t a n d i n g t h a t , w h i l e not 
r e c r e a t i n g the a d m i n i s t r a t i v e and p r o c e d u r a l aspects of a 
p e r m i t , w i l l ensure e a r l y and continuo u s c o n s u l t a t i o n and 
c o o r d i n a t i o n w i t h o t h e r EPA programs and o t h e r agencies. 
CERCLA Compliance w i t h Other Laws Manual, [ P a r t I ] , OSWER 
D i r e c t i v e No. 9234.1-01 (August 8, 1988). I n worki n g w i t h 
S t a t e s , EPA g e n e r a l l y w i l l c o o r d i n a t e and c o n s u l t w i t h t h e 
St a t e Superfund o f f i c e . That S t a t e Superfund o f f i c e s hould 
d i s t r i b u t e t o or o b t a i n necessary i n f o r m a t i o n ' from o t h e r S t a t e 
o f f i c e s i n t e r e s t e d i n a c t i v i t i e s a t Superfund s i t e s . 

The b a s i s f o r t h i s recommendation i s a r e c o g n i t i o n t h a t such 
c o o r d i n a t i o n and c o n s u l t a t i o n i s o f t e n u s e f u l t o determine how 
s u b s t a n t i v e requirements implemented, under o t h e r EPA programs 
aTicTToy-oTher agencies s h o u l d be a p p l i e d t o a Superfund a c t i o n . 
For example, a l t h o u g h the Superfund o f f i c e w i l l make the f i n a l 
d e c i s i o n on u s i n g ARARs, a water o f f i c e may p r o v i d e 
i n f o r m a t i o n h e l p f u l i n d e t e r m i n i n g ARARs when a s u r f a c e water 
d i s c h a r g e i s p a r t of the Superfund remedy. 

EPA a l s o recognizes t h e importance o f p r o v i d i n g i n f o r m a t i o n t o 
o t h e r programs and agencies t h a t m a i n t a i n e n v i r o n m e n t a l data 
bases. This i s p a r t i c u l a r l y t r u e where the remedy i n c l u d e s 
r e l e a s e s of substances i n t o the a i r o r water and 
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the e x t e n t o f such, r e l e a s e s i s i n t e g r a l f o r a i r and water 
programs t o m a i n t a i n a c c u r a t e i n f o r m a t i o n on ambient a i r and 
su r f a c e water q u a l i t y i n o r d e r t o set s t a t u t o r i l y - s p e c i f i e d 
s t a n d a r d s . " 

IMPLEMENTATION 

There are s e v e r a l p o s s i b l e ways t o a l l e v i a t e t h e delays and 
cost i n c r e a s e s caused by a p e r m i t " e q u i v a l e n c y " process. F i r s t , 
l e a d agencies can r e f u s e t o p a r t i c i p a t e i n t h i s process, based on 
the f a c t t h a t a c t u a l p e r m i t s are not r e q u i r e d under CERCLA s e c t i o n 
1 2 1 ( e ) ( 1 ) , and p r o c e d u r a l r e q u i r e m e n t s are not ARARs under CERCLA 
s e c t i o n 1 2 1 ( d ) ( 2 ) and the NCP. 

A l t e r n a t i v e l y , and p r e f e r a b l y , t h e l e a d agency c o u l d a c t i v e l y 
c o n s u l t on a r e g u l a r and f r e q u e n t b a s i s w i t h the p e r m i t t i n g 
a u t h o r i t y , i n s i t u a t i o n s where t he l e a d agency deems i t h e l p f u l t o 
hasten ARARs i d e n t i f i c a t i o n . To f a c i l i t a t e such c o n s u l t a t i o n , t h e 
l e a d agency sh o u l d p r o v i d e copies of the s u b m i t t a l s o f the d e s i g n 
c o n t r a c t o r and re m e d i a l a c t i o n c o n t r a c t o r • i n a t i m e l y manner t o the 
p e r m i t t i n g a u t h o r i t y whose ARARs are the s u b j e c t o f the s u b m i t t a l s . 
The NCP preamble e x p l a i n s ( a t 55.FR 8757, March 8, 1990) t h a t i f 
EPA i s the l e a d agency, t he c o o r d i n a t i o n and c o n s u l t a t i o n w i t h 
S t a t e p e r m i t t i n g a u t h o r i t i e s w i l l g e n e r a l l y be conducted t h r o u g h a 
s i n g l e S t a t e o f f i c e . Support Agency Cooperative Agreements, 
Superfund Memoranda of Agreement, or o t h e r p r o t o c o l s may be 
a p p r o p r i a t e v e h i c l e s t o e s t a b l i s h s p e c i f i c t i m e l i m i t s f o r t h e 
p e r m i t t i n g - a u t h o r i t y t o p r o v i d e t e c h n i c a l a s s i s t a n c e i n the 
e v a l u a t i o n o f s i t e - s p e c i f i c ARARs. 

However, any such agreement sh o u l d be based on the 
un d e r s t a n d i n g t h a t a p r o c e d u r a l " p e r m i t " o r p e r m i t e q u i v a l e n c y 
a p p r o v a l i s n ot r e q u i r e d , b u t t h a t t h e l e a d agency i s p a r t i c i p a t i n g 
i n the process i n or d e r t o f a c i l i t a t e c o o r d i n a t i o n and c o n s u l t a t i o n 
w i t h the p e r m i t t i n g a u t h o r i t y . I n some i n s t a n c e s , because of the 
need t o complete a response a c t i o n and t o a v o i d d e l a y s and cos t 
i n c r e a s e s , t h e l e a d agency may decide t o t e r m i n a t e t h e c o n s u l t a t i o n 
process. N e v e r t h e l e s s , t h i s process should r e s u l t i n the l e a d 
agency's d e s i g n i n g t h e remedy t o meet a l l o f the s u b s t a n t i v e 
r e q u i r e m e n t s of the p e r m i t t i n g r e g u l a t i o n s t h a t are ARARs. 

NOTE: The above p o l i c i e s and procedures are i n t e n d e d s o l e l y as 
guidance t o EPA employees. They do not c o n s t i t u t e r u l e m a k i n g 
by the Agency, and may not be r e l i e d on t o c r e a t e a r i g h t or 
b e n e f i t , s u b s t a n t i v e o r p r o c e d u r a l , e n f o r c e a b l e a t law or i n 
e q u i t y by any o t h e r person. EPA may take a c t i o n t h a t i s a t 
v a r i a n c e w i t h the p o l i c i e s and procedures i n t h i s d i r e c t i v e . 

Attachment 
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Attachment 

D i s c u s s i o n on ARARs 

CERCLA s e c t i o n 1 2 1 ( d ) ( 2 ) ( A ) and NCP s e c t i o n 
3 0 0 . 4 3 0 ( f ) ( 1 ) ( i ) ( A ) r e q u i r e EPA t o s e l e c t remedies t h a t meet or 
waive c e r t a i n Federal or S t a t e ARARs. ARARS are d e f i n e d i n the NCP 
at s e c t i o n 300.5 under the r u b r i c s . o f " a p p l i c a b l e r e q u i r e m e n t s " and 
" r e l e v a n t and a p p r o p r i a t e r e q u i r e m e n t s . " For guidance on ARARs 
i d e n t i f i c a t i o n , see NCP s e c t i o n s 300.400(g); 3 0 0 . 4 3 0 ( e ) ( 2 ) ; 
300.515(d)(1) and (3) and ( h ) ( 2 ) ; CERCLA Compliance w i t h Other Laws 
Manual, P a r t s I and I I , OSWER D i r e c t i v e s No. 9234.1-01 and -02 
(August 8, 1988 and August 1989). The NCP does n o t r e q u i r e t h e 
concurrence of St a t e s o r o t h e r Federal agencies (or o t h e r EPA 
program o f f i c e s ) on the Superfund Program's d e t e r m i n a t i o n as t o 
which standards are ARARs, a l t h o u g h c o n s u l t a t i o n w i t h the 
a p p r o p r i a t e S t a t e o r Federal agency i s r e q u i r e d . 

NCP s e c t i o n 300.435 (b) (2) p r o v i d e s t h a t once ARARs are 
s e l e c t e d , i t becomes the r e s p o n s i b i l i t y of the l e a d agency d u r i n g 
the Remedial Design (RD) and Remedial A c t i o n (RA) t o ensure t h a t 
a l l F ederal and S t a t e ARARs i d e n t i f i e d i n the ROD are met. I n 
accordance w i t h CERCLA s e c t i o n 1 2 1 ( d ) ( 4 ) and NCP s e c t i o n 
300 . 430 ( f ) (1) ( i i ) (C) , EPA may s e l e c t a r e m e d i a l a c t i o n t h a t does 
not meet an ARAR under any one of 6 waiver circumstances. I f 
waivers from any ARARs are i n v o l v e d , t h e l e a d agency.is r e s p o n s i b l e 
f o r e n s u r i n g t h a t the c o n d i t i o n s of the waivers are met. Pursuant 
t o CERCLA s e c t i o n 1 2 1 ( f ) ( 1 ) , S t a t e s must be p r o v i d e d an o p p o r t u n i t y 
t o comment on proposed ARARs waivers and may c h a l l e n g e ARARs 
waiv e r s , as p r o v i d e d i n CERCLA s e c t i o n 1 2 1 ( f ) ( 2 ) a n d ( 3 ) . 

Remedial a c t i o n s must comply w i t h those requirements t h a t are 
determined t o be ARARs a t the time of ROD signature-. NCP s e c t i o n 
300 .430 ( f ) (1) ( i i ) (B) , i n e f f e c t , " f r e e z e s " ARARs when the ROD i s 
signed u n l e s s compliance w i t h newly promulgated o r m o d i f i e d 
requirements i s necessary t o ensure the p r o t e c t i v e n e s s o f the 
remedy. I f ARARs were not f r o z e n a t t h i s p o i n t , p r o m u l g a t i o n o f a 
new o r m o d i f i e d -requirement c o u l d r e s u l t i n a r e c o n s i d e r a t i o n of 
the remedy and a r e s t a r t of the l e n g t h y d esign process, even i f 
p r o t e c t i v e n e s s were not compromised.' This l a c k o f c e r t a i n t y would 
a d v e r s e l y a f f e c t the o p e r a t i o n of the CERCLA program, would be 
i n c o n s i s t e n t w i t h Congress' mandate t o e x p e d i t i o u s l y c l e a n up 
s i t e s , and c o u l d a d v e r s e l y a f f e c t n e g o t i a t i o n s w i t h p o t e n t i a l l y 
r e s p o n s i b l e p a r t i e s . 

As a g e n e r a l p o l i c y , EPA co n s i d e r s newly-promulgated 
requirements or o t h e r i n f o r m a t i o n as p a r t o f the rev i e w conducted 
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a t l e a s t every f i v e y e a r s , under CERCLA s e c t i o n 1 2 1 ( c ) , f o r s i t e s 
where hazardous, substances remain o n - s i t e . The rev i e w r e q u i r e s EPA 
to assure t h a t human h e a l t h and the environment are b e i n g p r o t e c t e d 
by the r e m e d i a l a c t i o n . Hence, t he remedy sh o u l d be examined i n 
l i g h t o f any new standards t h a t would be a p p l i c a b l e o r r e l e v a n t and 
a p p r o p r i a t e t o the circumstances a t the s i t e and i n l i g h t of 'any 
o t h e r p e r t i n e n t new i n f o r m a t i o n t o ensure t h a t t h e remedy i s s t i l l 
p r o t e c t i v e . However, i f such i n f o r m a t i o n comes t o l i g h t a t times 
o t h e r t h a n a t the f i v e - y e a r r e v i e w s , EPA w i l l c o n s i d e r the 
n e c e s s i t y of a c t i n g t o m o d i f y the remedy a t such t i m e s . 

A f t e r t h e ROD i s signed, new i n f o r m a t i o n may be.generated 
d u r i n g t h e RD/RA process t h a t c o u l d a f f e c t the remedy s e l e c t e d i n 
the ROD. Such new i n f o r m a t i o n may r e s u l t i n " n o n s i g n i f i c a n t , " 
" s i g n i f i c a n t , " o r "fundamental" changes t o the remedy. 
N o n s i g n i f i c a n t changes are minor changes t h a t u s u a l l y a r i s e d u r i n g 
d e s i g n and c o n s t r u c t i o n , when m o d i f i c a t i o n s are made t o the 
f u n c t i o n a l s p e c i f i c a t i o n s o f the remedy t o o p t i m i z e performance and 
minimize c o s t . T h i s may r e s u l t i n minor changes t o the type and/or 
cost of m a t e r i a l s , equipment, f a c i l i t i e s , s e r v i c e s , and s u p p l i e s 
used t o implement t h e remedy.' The l e a d agency need not prepare an 
e x p l a n a t i o n of s i g n i f i c a n t d i f f e r e n c e s f o r minor changes. These 
changes sh o u l d be documented i n the post-ROD f i l e , such as the 
RD/RA case f i l e . S i g n i f i c a n t changes t o a remedy are g e n e r a l l y 
i n c r e m e n t a l changes t o a component of a remedy t h a t "do not 
fu n d a m e n t a l l y a l t e r the o v e r a l l r e m e d i a l approach; The l e a d agency 
would need t o p u b l i s h i n a l o c a l newspaper an e x p l a n a t i o n o f 
s i g n i f i c a n t d i f f e r e n c e s announcing such changes. On th e o t h e r hand, 
i f t h e a c t i o n , decree, o r s e t t l e m e n t fundamentally, a l t e r s . t h e ROD 
i n such manner t h a t the proposed a c t i o n , w i t h r e s p e c t t o scope, 
performance, o r c o s t , i s no l o n g e r r e f l e c t i v e . o f t h e s e l e c t e d 
remedy i n the ROD, the l e a d agency w i l l i s s u e a n o t i c e o f 
a v a i l a b i l i t y and b r i e f d e s c r i p t i o n o f the proposed amendment t o the 
ROD i n a l o c a l newspaper i n o r d e r t o f a c i l i t a t e p u b l i c comment. 
Proposed ROD amendments sho u l d i d e n t i f y new re q u i r e m e n t s t h a t are 
ARARs and whether t h e y w i l l be met or waived. 

For more guidance on responding t o post-ROD i n f o r m a t i o n , see 
"Guide t o Addressing Pre-ROD and Post-ROD. Changes, ". P u b l i c a t i o n No. 
9355.3-02FS-4 ( A p r i l 1991), and "ARARs Q's & A's: General P o l i c y , 
RCRA, CWA, SDWA, Post-ROD i n f o r m a t i o n , and Con t i n g e n t Waivers," 
P u b l i c a t i o n No. 92 3 4 . 2 - 01/FS - A (.June 1991), Questions 14 - 16 . 
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